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WOMAN SUFFRAGE- 



THOMAS REED POWELL 



Associate Professor of Constitutional Law, Columbia University 

THE practice of periodic revisions of a constitution implies 
a conviction that changes in conditions and in opinion 
require corresponding changes in the instruments of 
government. This indicates the attitude of mind in which the 
framing of a new constitution should be approached. The 
antiquity of any existing constitutional provisions gives reason 
for scrutiny rather than for reverence. The absence of a long 
history for any governmental arrangement affords no argument 
against its desirability. From this general standpoint, let us 
consider the problem before the coming constitutional conven- 
tion with regard to the composition of the electorate. 

The convention derives its legal authority from the existing 
electorate. It presents to them only proposals. The electorate 
is the legal sovereign body. But an electorate which does not 
include all persons subject to government may be regarded also 
as an organ of government as the legislature and the executive 
are organs of government. It acts for others, not merely for 
itself. To present to the consideration of an electorate a proposal 
to share its power with others resembles in some fashion a 
request to an autocrat to surrender his autocracy. Such a 
request is hard to a Romanoff. But the suggestion that the 
existing electorate of New York may view with like mind the 
question of enfranchising woman seems at once absurd — which 
is greatly to its credit. Yet the electorate might well ask itself 
how it came to have this power of decision. Explanations have 
been given which are reminders of the theory of divine right. 
Disguised survivals of this generally discarded notion are by no 
means infrequent. It is well to bear in mind that any govern- 
mental mechanism is a human contrivance, subject to such 

'Read at the meeting of the Academy of Political Science, November 20, 1914. 

(73) 



74 REVISION OF THE STATE CONSTITUTION [Vol. V 

alteration as human judgment dictates. Those who through 
the chance of history are vested with power to determine the 
composition of the electorate may be aided in reaching a wise 
decision by putting themselves in the mental attitude of one 
who is called upon to construct for the first time a government 
of a community of which he is not a member. Our minds 
would be more untrammeled in considering the problem if we 
assume a situation in which all the governed are asked to select 
an electorate, and ask ourselves whether under such circumstances 
it would be rational to make discriminations solely on the basis 
of sex. 

The convention should find it comparatively simple to view its 
tasks objectively. Before deciding to submit a proposal, it need 
not be convinced that the proposal should be adopted at the 
polls. But it would be folly to burden the electorate with every 
proposal that any one might suggest. The convention must 
therefore give thought to the importance of the problem of 
qualifications for voting and must weigh the relative merits of 
opposing points of view. 

No argument is needed to establish that the composition of 
the electorate is a matter of vital importance to government and 
to society. If important for no other reason, it is important 
because people think it so. It is interwoven with long-cherish- 
ed ideals of government. And in the light of such ideals it in- 
vites our consideration. 

Among the general statements which meet with wide accep- 
tance is the assertion that all governments derive their just pow- 
ers from the consent of the governed. This is not a statement 
of an historical fact. It is a statement of a conceived ideal. But 
it is a statement of an ideal that few are heard to deny. There 
are fine-spun theories about consent which insist that some one 
else knows my desires better than I can know them myself, as 
there were fine-spun theories about representation, when the 
Declaration of Independence made reference to the consent of 
the governed. But we seldom hear it baldly stated that the 
highest ideal of government is one which subjects one-half of 
the adult population to a coercion in whose formation and direc- 
tion they have no personal share. 
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This ideal of a government based on the consent of the gov- 
erned is of course one that cannot be attained in respect to 
every concrete coercion which a government may ordain. But 
in a large and very real sense, it can be attained. The founda- 
tions of government can rest on a suffrage in which all normal 
adult members of the body politic participate, whatever things 
may come to pass which some of the governed do not desire. 

But no single ideal, however widely held, is necessarily a con- 
trolling principle of action. It is the fashion of the human mind 
to express its ideals in absolute terms. But when we undertake 
the task of realizing any given ideal, we soon discover that our 
steps have relation to other ideals as well, and that the attain- 
ment of one may be at the cost of another. Many who would 
prefer to have all government rest on the consent of the gov- 
erned may nevertheless deem other ends more important. And 
they may believe that the attainment of these other ends neces- 
sitates the exclusion of a large portion of the governed from the 
exercise of political authority. In considering whether women 
should be admitted to the governing class, it behooves us there- 
fore to give thought to the ideals which influence those who 
would exclude them. 

There are many arguments advanced against woman suffrage 
which it is difficult to relate to any general concept worthy of 
the name of an ideal. But some of the arguments disclose at 
least two ideals which seem to stand forth distinctly. One is 
indicated by the dictum that the best government is that which 
is most efficient ; the other, by the assertion that the welfare of 
society demands that women be relieved from as many burdens 
as can be borne by others. And so we are told that the women 
would hurt the ballot and that the ballot would hurt the women. 

The belief that an enlargement of the electorate will result in 
less desirable government is not a new one. There have always 
been those to urge that the best government is one directed by 
some selected group which by reason of training and demon- 
strated capacity is deemed the wisest in the community. Such 
is the argument advanced by those who favor any form of aris- 
tocratic government. But to such arguments we have in the past 
turned a deaf ear. Restrictions on the legal right of suffrage 
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have been progressively modified. An unenfranchised class 
has always proved a source of disturbance. Control by the 
few has not proved a satisfactory safeguard of the interests of 
the many. With only one important exception, no extension 
of the franchise has been subsequently modified. This one ex- 
ception was a sudden addition to the electorate of a despised 
and ignorant race, an addition forced upon a community entirely 
against its will. The most violent opponent of woman suffrage 
will hardly adduce the results of the Fifteenth Amendment as 
apposite to the question under discussion. With the exception 
referred to, the fears of those who have opposed an extension 
of the suffrage have signally failed to find realization after the 
extension has taken place. In the New York constitutional con- 
vention of 1 82 1, Chancellor Kent, in opposing the removal of 
property qualifications for suffrage, urged that it would result 
in inequality of taxation, the abuse of liberty, the oppression of 
minorities, the disturbance of chartered privileges, and the de- 
gradation of justice. " I hope, sir," he said, addressing the con- 
vention, " we shall not carry desolation through all the depart- 
ments of the fabric erected by our fathers. I hope we shall 
not put forward to the world a constitution such as will merit 
the scorn of the wise and the tears of the patriot." His hope 
has been realized — though not as he desired. 

America seems thoroughly committed to the enterprise of 
manhood suffrage. To this extent the consent of the governed 
is no longer merely a conceived ideal. It is a recognized prin- 
ciple of action. If the participation of all men in the suffrage 
conflicts with the ideal of efficient government, that ideal must 
be regarded as relinquished. But the sounder analysis is, I take 
it, that we have come to believe that the highest efficiency de- 
mands such participation, demands that those who are affected 
by what government does shall in some fashion be consulted. 
We are still in the throes of doubt as to how far any electorate 
should actually direct government. We find the same indi- 
viduals insisting that an electorate can not wisely choose between 
candidates for more than three offices, and that an electorate 
should pass judgment annually on all the propositions that one- 
tenth or one-fourth of their number may insist on submitting to 
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them. It is important to reflect how far any reason presented 
for excluding women from the electorate is more properly a 
reason for limiting the function of the electorate, however 
composed. 

If, then, universal manhood suffrage is not to be weighed 
against, or does not conflict with, the ideal of efficient govern- 
ment, we have to consider whether universal adult suffrage stands 
on any different plane. The battle wages too fiercely elsewhere 
for us to skirmish here. Many of the efforts of those opposed 
to woman suffrage are directed against extravagant claims that 
the addition of women to the electorate will bring the millennium. 
And most of the other arguments of the exclusionists on this 
point are arguments equally valid against basing government on 
the consent of all the men. The evils which have followed in 
the wake of universal adult suffrage in the states which have 
adopted it closely resemble the realization of the predictions 
of Chancellor Kent as to the results of universal manhood 
suffrage. 

We turn now to the relation of the enfranchisement of 
women to certain cherished ideals of womanhood. It is insisted 
that the ballot is a burden, and that to relieve women from that 
burden is to their advantage and the advantage of the race. No 
corresponding argument has been made, so far as I recall, with 
regard to men. It is conceded that the ballot imposes obliga- 
tions and responsibility. So does going to school. And there 
is a wide belief that the burden of the ballot has the same 
advantages for those who bear it as has the burden of the 
school. It is usually in some disguised form that dolce far 
niente is preached as a high ideal of individual life. We are 
not wont to bestow our respect on those who shrink from any 
task merely because it involves obligation and responsibility. 
And we do not honor others by wishing for them a relief which 
we should blush to ask for ourselves, unless, indeed, they are so 
differently circumstanced as to have a justification for that relief 
which we cannot claim. It is difficult to see how the act of 
putting a piece of paper into a box, or the preliminary thought 
necessary to mark that paper intelligently, imposes any burden 
which the finest consideration would desire to spare those worthy 
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of our respect. The pith of the whole matter has been stated 
by Dr. Crothers in three brief propositions : 

That equal suffrage is not the first step in an impending revolution, 
but only a necessary adjustment to a revolution that has already hap- 
pened. 

That a voter does not vote all the time, but is allowed a number of 
days off in order to attend to his private business. 

That women in expressing their opinions should be allowed to be as 
modest and unobtrusive as men. 

This third proposition Dr. Crothers elaborates in character- 
istic vein : 

The vote is ... a kind of petition ; it is an expression of personal 
desire and preference. In this . . . sense there is nothing which the 
most careful person could object to as unbecoming in a woman. As a 
matter of fact, women have always expressed their preferences, often in 
a most decided manner. . . . 

A woman may express her opinion in any way that is personal and 
obtrusive. . . . The woman who does not object to ostentatious meth- 
ods has already ample opportunity to make her opinions known and her 
influence felt. But there are great numbers of women who are thought- 
ful but who shrink from publicity. 

Why should not the quiet stay-at-home women have the same means 
of expressing themselves which are allowed to the quiet stay-at-home 
men? 

It is not to be inferred from the form which this discussion 
has taken that all that can be urged against the arguments of 
the anti-suffragists is that neither woman nor government will 
suffer if the women are enfranchised. Strong grounds exist for 
believing that, contrary to the fears of the exclusionists, the 
women will help the ballot and the ballot will help the women. 
The arguments are too familiar to be repeated here. In weigh- 
ing the arguments on both sides, a word of caution is pertinent. 
We must guard against the error of dealing with women as a 
class, of which, for all purposes, we may postulate characteris- 
tics common to all its members. Women differ from men in 
physical characteristics. If in these times the importance and 
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effectiveness of the individual vote depended on individual phy- 
sical strength behind it, this would be important in considering 
whether women should be enfranchised. It might require us to 
disfranchise the invalids and the aged among the men. The 
difference in physical capacity between men and women might 
be important if political issues were to be decided on sex lines. 
But no one can seriously believe that this is possible. Those 
who treat woman as a class, from the standpoint of suffrage, 
must therefore show that most women differ from most men in 
ways which relate to their capacity to do what men do when 
they consider how to vote and when they go to the polls. The 
attempt to establish such differences is made by suffragists and 
anti-suffragists alike. In both cases it seems equally futile. 
Only by reason of circumstances does any sane advocacy of the 
expansion of the electorate to include all the normal adult mem- 
bers of the community seem to be urging the enfranchisement 
of women as a class. It is rather an objection to the exclusion 
of women as a class, solely by reason of their sex. And that 
this discrimination and exclusion are not destined long to con- 
tinue is widely conceded. The abolition of disfranchisement 
solely on the ground of sex is too plainly the next logical step 
in the experiment of democracy which America has undertaken. 
What then should be the attitude of the coming constitutional 
convention towards making possible the abolition of distinctions 
of sex in the composition of the electorate? The powers of 
the convention are limited. It passes no final judgment. Its 
sole function is to formulate and present proposals. And these 
proposals must be directed to the existing electorate, not to all 
the governed, nor to the women. Legal precedents which the 
court of appeals would be certain to esteem deny the authority 
of the convention to refer any matters to any group not now 
clothed with political authority. It may be remarked, however, 
that the framers of the constitution of the United States were 
not thus solicitous of existing legal methods of changing the 
fundamental law. But no one suggests that the coming con- 
vention emulate this example of the Fathers. It is clear that it 
will choose one of three courses. It may decline to submit any 
proposal to enlarge the electorate ; it may make no mention of 
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sex in any clause relating to the electorate ; or it may present 
by a separate proposal the question whether woman shall vote 
on the same terms as men. 

It is inconceivable that the convention should offer the elec- 
torate no opportunity to pass upon this question. It would be a 
gross abuse of delegated authority to decline to submit in some 
fashion a question so prominent in public discussion. The con- 
vention is certain to heed the widespread public opinion that 
has passed beyond the stage of mere argument and found 
expression in the constitutions of more than one-fifth of our 
states and in the proposed amendment to the constitution of 
this state, already once passed by the legislature and commended 
for submission in the platforms of our political parties. 

The only alternatives which the convention has seriously to 
consider are whether to incorporate in the body of the consti- 
tution a provision enfranchising women, or to submit the question 
by a separate proposal. The wisdom of choosing the latter 
course is obvious. The constitution must necessarily deal with 
too many other matters of grave importance to imperil its rati- 
fication by the inclusion of a provision which still provokes wide 
difference of opinion. The question of the composition of the 
electorate is one which can most easily be isolated. In those 
instances where it is deemed best to make other political rights 
or duties coincident with the right of suffrage, the constitution 
may employ the term " elector," leaving for subsequent deter- 
mination the scope of the term. 

Much might be said in favor of a provision vesting the legis- 
lature with power to endow women with the right to vote at all 
elections as it now may confer that right for some elections. 
Such arguments would be conclusive if the process of amending 
the state constitution were as difficult as that of amending the 
constitution of the United States. But in view of the compara- 
tive ease of amending the state constitution, and in view of the 
fact that qualifications for voting are connected with the very 
foundations of the government, the question seems one for the 
determination of the highest political authority of the state. 

Suggestions have been heard which point to one other con- 
ceivable course for the convention. It might submit to the 
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electorate for its approval a plan to refer the suffrage question 
to a plebiscite in which both men and women are included. By 
this plan all the adult governed would be given an opportunity 
to determine who shall be the governors. This expedient, 
however, seems less desirable than some plan for the immediate 
vesting of legal authority in the governed, leaving to the thus 
newly-constituted electorate the continuing power to impose 
restrictions upon the exercise of the franchise. Once all the 
governed possess legal authority, future limitations of that 
authority will have a basis incomparably firmer than the basis 
of any existing limitations. The determination of the desira- 
bility of any proposed restrictions can be reached with greater 
wisdom after the benefit of the experience of the actual work- 
ing of universal adult suffrage. Then only can we know how 
well grounded are the apprehensions of the modern counterparts 
of Chancellor Kent. 
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